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TOBACCO BILL/$1,000 Per Hour Fee Cap for Lawyers

National Tobacco Policy and Youth Smoking Reduction Act . . . S. 1415. McCain motion to table the
Faircloth/Sessions amendment No. 2701 to the Daschle (for Durbin) amendment No. 2437, as amended,
to the instructions (Gramm amendment No. 2436) to the Gramm motion to recommit the Commerce

Committee modified substitute amendment No. 2420.

ACTION: MOTION TO TABLE AGREED TO, 50-45

The "Commerce-2" committee substitute amendment (see NOTE in vote No. 142) to S. 1415, the Natio
Tobacco Polig and Youth Smokig Reduction Act, will raisepito $265.0 billion over 19ears and pito $885.6
billion over 25years from tobacco cquary "payments” (assessments) and from "look-bgmkialties that will be iosed on
tobacco cormpanies if thg fail to reduce undege use of tobacgaroducts. Most of the mogewvill come from the rquiredpayments
($755.67 billion over 2%years). Additional sums will be raised from other fines pamalties on tobacco cgmanies, and the
requiredpayments will be hiher if volume reduction tgets on tobacco use are not met. The tobaccpanies will be rquired

to pass on the entire cost of thayments to their consumers, who aregnarily low-income Americans. BJoint Tax Committee
(JTC) estimates, therice of apack of cparettes that costs $1.98 now will rise to $4.826007. The amendment willqaire the

"net" amount raised, as estimatedtbe Treaswy Department, to bglaced in a new tobacco trust fund. (The net amount will be
equal to the total amount collected minuy aeductions in other Federal revenue collections that will occur as a result of irgcreasin
tobaccaorices. For instance, income tax collections will decline because there will be less taxable income in thg.€doadifiC
estimates that the amendment will raigeta $232.4 billion over ears, but oyl $131.8 billion net. Extendgnthe JTC's
assunptions throgh 25years, a total of $514.2 billion net will be collected. The amendment willreeall of that mongto be
spent; 56percent of it will be direct (mandatgrspendirg. The Federal Government wilive States 4@ercent of the funds and

will spend 60percent. Medicare will naget ary of the fundiig in the first 10years unless actual revenues agadi than estimated

in this amendment (in contrast, the Sermesed buget resolution rguired aly Federal share of funds from tobaccgidéation
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to be used to strgthen Medicare; see vote No. 84).

The Gramm motion to recommit with instructions would direct the Commerce Committgmtothe bill back with the
inclusion of the amendments alrgaafireed to and the Gramm amendment No. 2437. The Gramm amendment woulth@do
Gregg/Lealy amendment (see NOTE below) and would eliminate the rgapénally in the tax code on cples earnig less than
$50,000peryear. (Under current law, all marripdgole are taxed at a dftier rate than thyewould be if thg were sigle and their
income were divided between them). The tax relief would be structured so that marpkss ¢bat received it would not
conseguently lose Earned Income Credit (EIC)gtiility.

The Durbin amendment, as amended, woujttica look-baclpenalties at $7.7 billion annugland would shift the burden of
thosepenalties on to those cqanies that have brands that do not meeythth smokig reduction tagets (see vote No. 149 for
details). As amended/ta Crag/Coverdell amendment, it would also fund antigdpeograms (see vote No. 151). As amendgd b
a Gramm modified amendment, it woydlkdase-in marrige-penaly relief over 10years for married tax filers with incomes under
$50,000, and it wouldrovide immediate 10@ercent deductibilit of health care costs for self-ployed taypayers (see vote No.
154). As amendedylba Kerly amendment, it would geiire States topend aguarter of their fundig form this bill on Child Care
Develgment Block Grants (see vote No. 157).

The Faircloth/Sessions amendmentould restrict lawers to beig paid no more than $1,0G#r hour,plus 200percent of
actual out-ofpocket exenses, for their work on tobaccodgtion related to this bill. The court pfrisdiction in which a suit was
brought, or an arbitratiopanel in thajurisdiction, would determine th@propriate fees p to the c@. The restriction wouldply
both to attorngs forplaintiffs and for defendants. bal work ongovernment tobacco suits related to Medicpiht ancpresent,
and leyal work related to class-action tobacco lawsuits would be covered. The Senate earlier tabled an amendment to limit tobacco
lawyer fees to $25@er hour (see vote No. 142).

Debate was limitedybunanimous consent. After debate, Senatonkmoved to table the amendment. Gengrétiose favorig
the motion to tableposed the amendment; thoggposing the motion to table favored the amendment.

NOTE: Two Grgg/Lealy amendments wegendirg at the time of the vote (see vote No. 145).

Those favoringthe motion to table contended:

The basigrinciple that Cogress should in arway try to set thgoay of private individuals is flawed. For all of the reasons that
we gposed the earlier amendment t@ edtorng fees, we ppose this amendment.

While favoring the motion to tablesome Senators pressed the followig reservations:

We aree with our collegues inprinciple but we disgree with theparticularprovisions of their amendment. Ggess can and
should examine the fee argaments because tparties involved have asked for @pass toget involved, and some of the fee
arrargements that have beengotiated between trial layers and States attogsgeneral are outgeousy, unethicaly high and
should be lowered. Our solejebtion to this amendment is that it treats theykns involved too uniformgl The hghly skilled
attorng/s who started these cagesmars go when their chances of success were extreneehote, and who deveded the novel
legal theories that braint the disrputable tobacco copanies to their knees, deserve considgratire than $1,000er hour. Thg
took huge risks and thedeserve hge rewards. Mayntrial lawyers in other States, thghy, did virtually no work and took almost
no risks. Thg signed sweetheart, unethical deals with State officials who were theirpdiitseal allies, thg photocgied the
lawsuits from other States, and yreat back and waited for tigiobal settlement. Such lasers franky deserve little or npay,
contract or not, because thghould not have been hired in the fpisice. We ppose this amendment, but we willpgport a more
equitable cp on fees.

Those opposinghe motion to table contended:

Many, but certainy not all, of the States unethicalhired trial lawyers topursue lawsuits gainst tobacco copanies on a
contirgengy-fee basis. As a result of those suits,jlars in some States, such as Texas, stand to make more than $ep e
for the limited amount of work that thénave done. Contgengy fees are frownedpon in the law, but are agated as the lesser
of two evils forpoor pegple who otherwise could not afford to hire lgavs. Evey State can afford to hire Igrs, thogh, so no
State should have used cogtng fees. This bill will rguire the tobacco copanies tgass on to their customers the entire costs
of the $755 billiorpayments thg will make over the next 2fears. Most smokers are low-income Americans. Our gplEsamg
feel comfortableicking the pockets of low-income Americans to make a handful ofykns multimillionaires, and billionaires,
just because some States entered into unethical contracts with thyeses |ake do not. We therefore stgbnoppose the motion
to table.



